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Pollution of Waters 



I. 

INTRODUCTION. 

The law does not lead but rather follows the progress or 
at least the changes of the human race. Precedents are not 
established nor statutes enacted to meet a condition until that 
condition presents itself. No attempt is made to remedy an 
evil until the evil is known to exist and its ill effects have; been 
experienced. 

Not until more than half of the nineteenth century had 
passed did the legislature of Connecticut begin to enact statutes 
in regard to the pollution of waters and it was not until about 
the same time that cases involving this subject began to be 
brought to our Supreme Court. The subject does not appear 
to be mentioned in an edition of Swift's Digest published in 
1849. The reason for this is evident. It was not until that 
time that the cities of this state began to construct sewers upon 
an extensive plan, nor was it until then that the germ theory 
of diseases was announced and came to be widely accepted — 
moreover, it was not until that time that the soils of the state 
began to show the need of artificial fertilization and a more 
scientific treatment then they had heretofore received. 

It is true that long before that period many mills had 
been established in this state and had formed a practice of 
casting their wastes into the waters of the streams on which they 
were located. But the manufacturing enterprises of those days 
were small in comparison with those that now exist and the 
evils resulting from the disposal of their wastes, not being 
great, were endured with patience by riparian owners located 
on streams below the mills of the manufacturers. 
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But because no statutes or decisions in regard to the pollu- 
tion of waters bear a date earlier than 1856 it must not be 
supposed that prior to that date the law had no principles to 
apply when cases involving the subject should arise. The 
fundamental principles of justice and the common law are 
ancient in their origin and are capable of furnishing rules to 
govern all situations and conditions that ever have arisen or 
ever will arise in hirnian society. 

It had long been established that while the owner of land 
has a right to the reasonable use of the water of a stream that 
passes through his land, he can not deprive another proprietor 
located below him on the same stream of an equal enjoyment 
of its benefits. **A right to a stream of water,** said Chancellor 
Kent, '*is as sacred as the right to the soil over which it flows. 
It is a part of the freehold.** Gardner v. Newburgh, 2 Johns 
Ch. 162 at 166. 

No less clear is the common law in regard to the creation 
or maintenance of a nuisance. No man may so conduct him- 
self on his own premises as to interfere with the right of any 
other man to the quiet enjoyment of his premises. In fact 
the common law is but the expansion and application to social 
conditions of the great fundamental principle of justice as 
formulated by Herbert Spencer: "Every man is free to do 
that which he wills, provided he infringes not the equal freedom 
of any other man.** Principles of Ethics, Vol. II., Part IV., 
Chap. VI. 

In the matter of preventing the pollution of waters, Con- 
necticut has ever taken an advanced position. Her statutes 
have gone farther than the legislation of most states and the 
courts of other states have sought and found in the opinions of 
her Supreme Court the principles and precedents for solving 
the questions submitted to them. Unlike Pennsylvania and 
Massachusetts the Supreme Court of this state did not, when 
cases of the class we are considering first began to come before 
it, hamper itself by some unfortunate and perhaps ill-considered 
decision, which it has ever since had to evade while keeping 
up the pretense of following. Indeed we can almost feel that 
without the aid of legislation our courts would have worked 
out a solution of all the problems to which the pollution of 
streams has given rise in a manner that would have been entirely 
satisfactory to the people of this commonwealth. 



II. 

SURFACE WATER. 

'* Surface water/' said Lord Tenterden, **the law very 
largely regards as a common enemy, which every proprietor 
may fight and get rid of as best he may." (Dillon on Municipal 
Corporations, 5th Ed. Sect. 1732.) But although a proprietor 
is not liable if the slope of his land is such that surface water 
pours from his premises onto the premises of a neighbor gully- 
ing out the latter's lawn and washing sand thereon, tearing up 
his shrubs and washing away the soil from the roots of his 
trees (Stein v. Coleman, 73 Conn. 524, 1901), yet one may 
not be. relieved of the rain water falling upon his roof by pre- 
cipitating it through a spout upon the land of an adjoining 
proprietor. Watson v. New Milford, 72 Conn. 561 (1900). 
But an injunction will lie to prevent the obstruction on one's 
own land of a ditch that has for many years drained the land 
of another, although the ditch is dry at certain seasons of the 
year. Robertson v. Lewie, 77 Conn. 345 (1904). 

If filthy and noxious substances are deposited on a man's 
land and by means of rain are washed and carried along the 
surface of the ground without soaking into it into the well of 
a neighbor or if they are not carried literally on the very surface 
but soak into the ground and are thence diffused laterally 
towards a neighbor's land and into his well, the one on whose 
land the substances were deposited is liable. But he is not 
liable if the water after falling on the substances sinks into the 
ground and becomes commingled with subterraneous streams 
and currents and is by such streams and currents alone trans- 
mitted to the well. Brown and Brothers v. Illius, 25 Conn. 
583 (1857) and 27 Conn. 84 (1858). The reason for this dis- 
tinction is not only that a proprietor can not know of the existence 
of underground streams, but that principle of English law which 
gives to the owner of the soil all that lies beneath its surface. 
This is a principle which finds no place in Continental law and 
one that those nations which accept the English law may yet 
find it necessary to modify. 

Of course one may not wilfully pollute the water supply 
of another. **Every person who shall put anything into a well, 
spring, fountain, cistern, dr other place from which water is 



procured for drinking or other purposes, with the intent to 
injure the quality of said water, shall be fined not more than 
five hundred dollars, or imprisoned not more than six months." 
General Statutes, Sect. 2595. 

III. 

STREAMS AND NON-NAVIGABLE RIVERS. 

Waters are sometimes classified as non-navigable waters 
and navigable waters. This distinction is important. For a 
riparian owner's rights extend to the center of a non-navigable 
stream, but only to the high water mark of a navigable river 
or of tidal waters.* Mather v. Chapman, 40 Conn. 382 at 
395 (1873). Welles v. Bailey, 55 Conn. 292 at 316 (1887). 

Most of the cases that have been decided in this state 
have to deal with non-navigable waters. This latter class of 
cases is quite ntimerous and from them we may deduce the 
principles which follow. 

The right of a landowner to have the water of a stream 
covering his land flow in its accustomed manner, exists in con- 
nection with the rights of other landowners over whose land the 
stream flows, and the right is not an easement or appurtenance; 
it is inseparably annexed to the soil. A taking of that right is 
to that extent a taking of his property in the land. The dis- 
charge into such a stream of foul and noxious substances in 
such manner that the same are carried by it over the land of 
another and there deposited, producing noxious and unhealthy 
gases, is an actionable wrong, and the nuisance thus produced 
is a public nuisance. It is an invasion of a riparian owner's 
rights to divert the water from a stream, although the water is 
again returned to the stream in the form of sewage. Morgan 

*NOTE: — It is not the purpose of the author in this paper to 
discuss grants or laws of a local and exceptional nature, but one exception 
may be noted. According to the common law of England navigable 
waters were those in which the tide ebbed and flowed. In the case of 
the great rivers of America this definition could not well be accepted 
and has been modified in many states. Connecticut, however, is not 
among the number. The Connecticut River above the Enfield Falls 
is not affected by the tides and it has been held that, while the river 
above the falls is a common highway, the riparian proprietors have 
the exclusive right of fishery opposite their lands to the middle of the 
river. Adams v. Pease, 2 Conn. 481 (1818). But it is not certain that 
the Supreme Court would at the present day sustain the principle of the 
above case. See Welles v. Bailey, 65 Conn., 292 at 315 (1887;. 



V. Danbury, 67 Conn. 484 (1896), Nolan v. New Britain, 69 
Conn. 668 (1897), Fisk v. Hartford, 70 Conn. 720 (1898), Water- 
bury V. Piatt Bros. & Co., 76 Conn. 435 (1904), Piatt Bros. & 
Co. V. Waterbury, 80 Conn. 179 (1907). 

The right of the owner of a pond to take, use and dispose 
of ice from the pona in its natural condition is the property of 
the owner also, and this property may not be destroyed or 
injured by a riparian owner higher up on the stream putting 
sawdust and pomace into the pond. Lawton v. Herrick, 83 
Conn. 417 (1910). 

In addition to the protection afforded by the common 
law the legislature has from time to time passed statutes to 
prevent the pollution of waters. Most of these are designed 
to protect the public generally rather than individual proprie- 
tors and will be referred to later, but one statute may be quoted 
at this point. "Every person who shall put or leave a dead 
animal or carcass in a pond, spring, or reservoir, the water of 
which is conveyed to any building, or who shall wilfully put 
and leave in any of the waters of this state a dead animal, shall 
be fined not more than fifty dollars, or imprisoned not more 
than thirty days.'* General Statutes, Sect. 2594. 

Whoever by his act or negligence causes waters to be 
polluted is liable to the party sustaining the injury resulting 
thereby. And in these respects a municipality has no greater 
immunities than any private landowner. Watson v. New 
Milford, 72 Conn. 561 (1900). As the pollution of waters is 
an act of tort the party causing the injury is more strictly liable 
than he would be for the breach of a contract. Lawton v. 
Herrick, 83 Conn. 417 (1910). 

Every day's continuance of the acts causing such injury 
renders the defendant liable to a suit for injuries so caused, for 
each day such unlawful act is repeated the plaintiff suffers a 
fresh invasion of his legal rights. Piatt Bros. & Co., v. Water- 
bury, 80 Conn. 179 (1907). 

The defendant may not set up that he has exercised the 
privilege of polluting a stream for many years. A riparian 
proprietor cannot acquire by any prescription a right to main- 
tain a nuisance. The claim of such a right in another's land 
is unnatural and unreasonable, and is not sanctioned by law. 
It is also true that no length of time can legitimate, or enable 
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a party to prescribe for, a public nuisance. Nolan v. New 
Britain, 69 Conn. 668 (1897), Piatt Bros. & Co., v. Waterbury, 
72 Conn. 531 (1900), Lawton v. Herrick, 83 Conn. 417 (1910). 

Where the waters in which one has a right are polluted 
the party whose right has been invaded is entitled to nominal 
damages, although he fails to prove that he has suffered any 
specific damages. That the water remains potable by cattle 
and inhabitable by fish is unimportant except in mitigation of 
damages. That the plaintiff suffers no personal inconvenience 
from the nuisance, because he does not reside in the vicinity, 
is immaterial. He is entitled to nominal damages at least, for 
the offensive condition of things upon his land, even if he never 
visits it, and although its rental and selling value remains 
unimpaired. But he has no cause of action either for damages 
or an injunction for acts to which he has expressly consented. 
Watson V. New Milford, 72 Conn. 561 (1900), Beckerle v. 
Danbury, 80 Conn. 124 (1907), Piatt Bros. & Co. v. Waterbury, 
80 Conn. 179 (1907). 

If different persons by several acts foul the same stream, 
each is responsible for the results of his own wrong, and may be 
restrained from doing the acts for which he is chargeable, and 
the fact that the plaintiff has himself fouled the brook to the 
injury of landowners below him, does not operate as a license 
to landowners above him to use it in a similar way. Watson 
v. New Milford, 72 Conn. 561 (1900), Lawton v. Herrick, 83 
Conn. 417 (1910). 

Where a man constructs a covered channel that is insuffi- 
cient in capacity to allow the natural flow of the stream, he is 
liable if, because of that incapacity, the stream overflows its 
banks and runs upon the land of another, but he is not liable 
for damage done by the increased flow of the stream because 
of sewage discharged into it by a city after the channel was 
constructed. He and the city are not joint tort-feasors. 
Sellick V. Hall, 47. Conn. 260 (1879). 

The owner of a pond may draw off the water so as to expose 
the bottom of the pond, although a dweller nearby may be 
subjected to offensive stenches which are a nuisance to him and 
injuriously affect the value of his land. DeWitt v. Bissell, 
77 Conn. 530 (1905). But the owner of a pond may not dis- 
charge into the stream and a pond below his dam, by means 



of a blow-off pipe at the bottom of his dam, foul and stagnant 
water which hais accumulated in the bottom of his pond. King 
V. Fountain Water Co., 75 Conn. 621 (1903). 

We have seen that no individual may lawftilly pollute 
waters in which another has rights and that a municipal corpor- 
ation is equally liable as an individual. For in law a corpora- 
tion, whether municipal, eleemosynary, or private, is treated 
as a single individual. If a municipal corporation, in the 
absence of a legal right so to do, causes sewage to pollute a 
watercourse, to the use of which a lower owner through whose 
premises the watercourse flows is entitled, it is guilty of a nuis- 
ance for which damages may be recovered. A private action 
is maintainable for a public nuisance, by one who suffers there- 
from some particular loss or damage beyond that suffered by 
him in common with all others affected by the nuisance. Nolan 
V. New Britain, 69 Conn. 668 (1897). 

But as our cities and towns have grown the legislature 
has by special acts given to them the right to discharge their 
sewage into certain rivers and streams flowing through or past 
them. Whether the granting of such rights was the policy of 
wisdom we will consider later. But the granting of such a 
right does not give the city or town the further right to pollute 
the stream without paying damages to him whose rights are 
injuriously affected thereby. For even if it be conceded that 
the disposal of sewage is a governmental duty imposed upon 
a city as a. mere agent of government, the city is none the less 
liable to one whose rights are invaded. Kellogg v. New Britain, 
62 Conn. 232 (1892) Nolan v. New Britain, 69 Conn. 668 
(1897), Piatt Bros. & Co. v. Waterbury, 72 Conn. 531 (1900), 
Piatt Bros. & Co. v. Waterbury, 80 Conn. 179 (1907). 

The taking of a landowner's right to have the waters in a 
stream flowing through his land pure and unpolluted, is a direct 
appropriation of well recognized property rights within the 
guaranty of the constitution. Piatt Bros. & Co. v. Waterbury, 
72 Conn. 531 at 550 (1900). 'The property of no person shall 
be taken for public use, without just compensation therefor." 
Constitution of Connecticut, Article I., Sect. 11. This is 
important for it was once held in Pennsylvania in a case (San- 
derson V. Penn. Coal Co., 113 Pa. St. 126) in which a riparian 
owner brought action against a mining company for pumping 
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water from a mine into a stream and rendering the water of 
the stream unfit for domestic use, that the defendant was not 
liable since the coal with which the water was contaminated 
was a natural product. This reasoning was specious, since the 
presence of the coal in the water was not due to nattire but to 
the operations of the defendant company. The true reason 
for the decision is supposed to have been the unwillingness 
of the court to impose a burden on the mining industry. 

The doctrine of this Pennsylvania case has been repudiated 
in most jurisdictions. The case was reviewed and rejected in 
an elaborate opinion by Vice Chancellor Pitney of New Jersey 
in Beach v. Sterling Iron and Zinc Co., 9 Dick. (N. J.) 65. In 
England, Parliament is omnipotent and is not restrained by a 
written constitution. It may take private property for private 
uses without tnaidng compensation, yet the House of Lords, 
the highest court of appeals in that country, repudiated Sander- 
son V. The Coal Co. and said of its argtunents, **A11 this may be 
very true, but in this country, at any rate, it is not permissible 
in such a case for a man to use his own property so as to injure 
the property of his neighbor." 

We can further appreciate the wisdom that has guided 
our Supreme Court in this class of cases when we recall that 
the Supreme Court of Massachusetts once held that no action 
of tort can be maintained against a city for the loss or incon- 
venience necessarily resulting to individuals in their rights of 
property from the maintenance and use of sewers in a proper 
manner, for individual rights and interests are subordinate 
to the safety, health an^ welfare of the general public. Merri- 
field V. Worcester, 110 Mass. 216 (1872). It is difficult to 
conceive how the highest coxirts of Pennsylvania and Massa- 
chusetts could ever have arrived at decisions so contrary to 
the fundamental principles of justice and the common law. 

When an action is brought for the pollution of a stream, 
the amount of damages that may be awarded in such case is 
intrinsically approximate, depending largely on the sound 
judgment of the trier, and it is sufficient if the evidence furnishes 
data from which damage to the amount found may be inferred 
with reasonable certainty and without resort to mere conjec- 
ture. The absence of evidence consisting of the opinion of 
the neighborhood as to the rental value of the property is not 
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a legal bar to any ascertainment of damage from other testi- 
mony. 

Dudley v. New Britain , 
77 Conn. 322 (1904). 

In such an action testimony of an employer that an employee 
refused to work because of the stench caused by sewage dis- 
charged into a stream running through his premises is admissible, 
not to prove the fact of the stench, but the ground of the em- 
ployee's refusal to work. 

Piatt Bros. & Co. v. Waterbury, 
72 Conn. 531 (1900). 

Evidence of the extent of the milk business carried on by 
a plaintiff on his farm before a stream was contaminated, in 
connection with evidence of the amount of such business possi- 
ble dtiring the period for which damages are claimed in the 
complaint, is admissible as tending to prove the diminished 
value of the use of the farm from the acts complained of. Evi- 
dence that there were numerous cases of typhoid fever in a 
building, the drainage from which was conducted by the de- 
fendant to the beds for filtering the sewage that ran into the 
plaintiff's stream, is also admissible to prove the diminished 
value of the use of the plaintiff's farm, and this without proof 
that the germs of such disease actually reached the plaintiff's 
stream and although the water of the stream was not used for 
drinking purposes. 

Gorham v. New Haven, 
79 Conn. 670 (1907). 

A city then cannot pollute the waters of a stream so as to 
injure the rights of a lower riparian proprietor without being 
liable in damages, although the legislature has given the city 
the express privilege of discharging its sewers into that stream. 
And an action for damages is not the only remedy of the riparian 
owner. The privilege of bringing a multitude of actions for 
damages as they successively are inflicted is not an adequate 
remedy at law. There is no error in granting an injunction. 
The granting or refusal of an injunction rests in each particular 
case in the sound discretion of the court. If different parties 
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by several acts foul the same stream, each may be enjoined 
against the commission of the wrong, with which he is indi- 
vidually chargeable. 

Morgan v. Danbury,"* 

67 Conn. 484(1896). 

Piatt Bros. & Co. v. Waterbury, 

72 Conn. 531 (1900). 

Lawton v. Herrick, 

83 Conn. 417 (1910). 

The fact that the plaintiff's own property is drained by 
the sewer that defiles his stream will not bar him from having 
an injunction against the defendant city. Piatt Bros. & Co. 
V. Waterbury, 72 Conn. 531 (1900). As a rule an injunction 
will not be granted to prevent a threatened trespass, unless it 
appears that irreparable injury will be done, or that it is a case 
of quieting possession, or one where the value of the inheritance 
is put in jeopardy. Becherle v. Danbury, 80 Conn. 124 (1907). 
An injunction will not be granted to compel a city to return 
to a stream water that it has taken from the stream and mingled 
with sewage. While a city has no right to divert the water 
from a stream used by a riparian owner on its banks, the return 
of the water to the stream after being mixed with sewage is 
not a right of the riparian owner, as such a disposal of the 
sewage is not always advisable, the riparian owner has no right 
in the sewage, and a city may dispose of its sewage under its 
charter as it sees fit. 

Fisk V. Hartford, 
70 Conn. 720(1898). 

Where a riparian owner has obtained an injunction against 
a city restraining the city under a penalty from polluting the 
stream and the city continues to discharge sewage into the 
stream, the riparian owner may either sue for damages or for 
the penalty for violating the injunction, but not for both. 

Gorham v. New Haven, 
79 Conn. 670 (1907). 

A city then may not pollute the waters of a stream even 
though its charter permits it to discharge sewage into the 
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stream. If it does so it is not only liable to an injured riparian 
owner in damages but an injunction may issue against it forbidding 
it from polluting the stream. In that case must it seek some 
other method of sewage disposal than that of discharging it 
into a stream? This depends on the legislature of the state. 
The legislature may grant to the dty the right of eminent 
domain whereby it may acquire all the rights in a stream or 
river for the disposal of its sewage therein. The necessity of 
taking property for a particular public use is a legislative ques- 
tion, and ordinarily the decision of the legislature upon that 
question is final. 

Waterbury v. Piatt Bros. & Co., 
76 Conn. 435 (19p4). 

But the rights of a riparian owner may not be taken without 
just compensation and what is just compensation is a judicial 
question which the legislature cannot determine. The legis- 
lature can not under the guise of providing a new or mo4ified 
remedy destroy or violate the right of trial by jury. **Just 
compensation" means a fair equivalent in money, which must 
be paid at least within a reasonable time after the taking, and 
it is not within the power of the legislature to substitute for 
such present payment future obligations, bonds, or other valuable 
security. The right to pour into the river surface drainage 
does not include the right to mix with that drainage noxious 
substances in such quantities that the river cannot dilute 
them nor safely carry them off without injury to the property 
of others. The latter act is, in effect, an appropriation of the 
bed of the river as an open sewer, and the proposition that it 
may become lawful by reason of necessity is inconsistent with 
undoubted axioms of jurisprudence. The appropriation of 
the river to carry such substances to the property of another is 
an invasion of his right of property. When done for a private 
purpose it is an unjustifiable wrong. When done for a public 
purpose it may become justifiable, but only upon payment of 
compensation for the property thus taken. Public necessity 
may justify the taking, but can never justify the taking without 
compensation. Emergencies may be such as to justify the 
taking of property without waiting to provide for compensation; 
property may be destroyed without compensation in certain 
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cases when used unlawfully, or when it has become a thing of 
danger. But sewage disposal is not a case of war or conflagration. 

Piatt Bros. & Co. v. Waterbury, 

72 Conn. 531 (1900). 
Waterbury v. Piatt Bros. & Co., 
76 Conn. 435 (1904). 

When the power to exercise the right of eminent domain 
is delegated to a private or municipal corporation, the extent 
of the power is limited by the express terms or clear implica- 
tions of the statute authorizing its exercise. A public use 
permanent in its nature and indefinite in duration, differs 
from a public use of a temporary nature and authority to take 
property for a public use of the former kind does not necessarily 
imply the power to take property for one of the latter kind. 

Waterbury v. Piatt Bros. & Co., 
75 Conn. 387 (1903). 

IV. 

NAVIGABLE RIVERS AND TIDAL WATERS. 

Thus far we have been considering the case of non-navigable 
waters. In respect to navigable waters the decisions and statutes 
in this state are less numerous. It has, however, been held that 
the defendant is liable when he conveys harbor mud on a leaky 
scow and the scow by reason of being leaky turns over and 
deposits the mud on the oyster beds of the plaintiff. The 
negligence in such a case consists in the use of a scow which is 
in fact unfit for the use to which it is put, and which the de- 
fendant, in law, knows to be unfit for such use, land which he, 
in law, knows would be likely, if used, to cause damage to the 
oyster-beds in the harbor. This is true although the right of 
navigation in Long Island Sound is paramount to that of the 
cultivation of oysters in its waters. 

Palmer v. Hartford Dredging Co., 

73 Conn. 182 (1900). 

The oyster beds in our tidal waters are further protected 
by legislative enactment. Section 3242 of the General Statutes, 
as amended by Chap. 198, Sec. 1, Public Acts of 1913, reads as 
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follows: "Before any person shall engage in removing mud 
or refuse material by boat from any harbor wherein or south 
of which oyster grounds are located and designated, he shall 
notify the commissioners by a written, or printed notice, de- 
livered to said commissioners at their office in New Haven, 
stating the time when such work will be commenced and the name 
of the boat or boats to be employed. Within a reasonable time 
after the receipt of said notice said commissioners shall desig- 
nate and buoy out places off the respective towns where such 
deposits shall be made. No person shall deposit mud or other 
material except in places so designated and buoyed out, nor 
within a radius of five miles from the southwest ledge lighthouse, 
nor in any of the waters opposite the town of Branford, nor 
unless an agreement in writing, with security to the satisfac- 
tion of the shell-fish commissioners, has been entered into for 
the payment of inspectors provided in Sec. 3244 of the General 
Statutes, unless such material is to be dumped on a private 
oyster bed as provided in Sec. 3243 of the General Statutes. 
Every person violating any provision of this section shall be 
fined not more than five hundred dollars. This section shall 
not apply to the construction of breakwaters, docks, or any 
work authorized by the United States governcnent." 

Section 3244 of the General Statutes as amended by Chap. 
198, Sec. 2, Public Acts of 1913, provides: **Said commis- 
sioners shall appoint one or more suitable persons who shall be 
known as dumping inspectors, whose duty it shall be to accom- 
pany every boat, when it is employed in towing or carrying 
mud or other material, except that used in making oyster beds, 
in any of the territory mentioned, in Sec. 3242 of the General 
Statutes, to see that such mud or other material is properly 
dumped, and to report to said commissioners any violation of 
law in respect to such dumping. No person in charge of or 
employed upon such boat shall interfere with such inspector 
in the discharge of his duty or refuse to permit him to enter 
and remain upon said boat while so employed. Said inspectors 
shall receive a sum not exceeding two and one-half dollars per 
day for such services, which shall be paid by the person or cor- 
poration by or on whose behalf such mud or material is so 
towed or carried. Said inspectors shall make sworn returns to 
said commissioners of all material taken out in boats on which 
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they act as inspector, and of the place where dumped, and no 
bill for services shall be paid until said sworn returns are on file 
in their office.*' 

Further provisions concerning the deposit of mud on 
oyster beds are found in the following sections of the General 
Statutes: Sec. 3243. "Any person intending to dump mater- 
ial on any private oyster bed in state jurisdiction, from bottom 
or side dtunping scows, shall first give reasonable notice thereof 
to the commissioners, designating the material and the loca- 
tion where it is proposed to dump the same, and said commis- 
sioners shall notify the adjoining owners, that they may protest, 
if material or place is not suitable. Every person, who, having 
failed to give such notice, shall so dump material, shall be 
fined not more than fifty dollars.*' 

Sec, 3245. *' Every person who shall wilfully deposit 
or assist in depositing any starfish or periwinkle in any navi- 
gable waters of this state, or who shall dump mud or other 
material, except that used in making oyster beds, on any ground 
located and designated as oyster ground, shall be fined not' 
more than fifty dollars, or imprisoned not more than six months.*' 

Nothing has yet been done to prevent the discharge of 
sewage into the waters that constantly ebb and fiow over the 
oyster beds nor have the courts yet had occasion to decide what 
rights, if any, the owners of the oyster beds possess to have 
the waters that cover their beds kept free from sewage and other 
polluting substances. 

Since the subject of the pollution of the oyster beds of 
Long Island Sound and the bays and harbors connected there- 
with is one of much concern to the owners of those beds and as 
none of the decisions of the Supreme Court of Connecticut 
deals directly with this phase of the question we are considering, 
it may not be out of place to inquire concerning the law on 
this subject as it has been determined in other jusisdictions. 

And first it may make the matter plainer to those not 
familiar with the oyster growing industry if we say a 'word in 
regard to the source of the rights of the proprietor in the beds. 
We have seen that the title to land bordering on navigable or 
tidal waters extends only to the high water mark, and the limit 
of towns bordering on such waters is the same as that of individ- 
ual proprietors. But so much is the coast of this state indented 
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by bays and harbors that the jurisdiction of towns has been 
extended to include the bays or harbors bordering upon them 
and the boundary of the sound-coast towns is held to follow 
the high water mark, crossing bays- and harbors upon a straight 
line drawn between points upon opposite shores from one of 
which objects and movements can be discerned with the naked 
eye upon the other. Rowe v. Smith, 48 Conn. 444 (1880). 

In accordance with the above principle the legislature 
has by statute enactment (Sec. 3213) drawn a line connecting 
the various points and headlands along the coast. The waters 
inside of this line are placed under the immediate jtirisdictions 
of the towns, but the waters outside of the line are under the 
direct control of the state and except for certain limited pur- 
poses, as criminal matters, are not under the control of the towns 
on which they border. The boundary of the state to the south 
is a line drawn through Long Island Sound, for the most part 
at about the center of that body of water. 

Now in the waters and the grounds under them lying 
between the first described line and the line which forms the 
southern boundary of the state, the shell-fish commissioners 
have power under the statutes (Sec. 3215 as amended by Chap. 
66 of the Public Acts of 1907) to grant perpetual franchises, to 
residents or corporations of this state for the purpose of plant- 
ing and cultivating shell-fish. The grounds so designated, 
however, must not be within the area that is or within ten years 
has been a part of the natural clam or oyster beds. Towns 
may also through their selectmen or oyster committees desig- 
nate grounds under the waters under their control, for the 
planting and cultivation by individuals of oysters, clams and 
mussels. General Statutes, Section 3267. 

The owners of the oyster-beds therefore hold by a title 
similar to and equally as sacred as the title of a proprietor of 
lands above the level of the sea. Of course, as we have seen, 
the rights of navigation are paramount to the rights of oyster 
growers. Lane v. Harbor Commissioners, 70 Conn. 685 (1898), 
Lane v. Smith, 71 Conn. 65 (1898) and Palmer v. Hartford 
Dredging Co., 73 Conn. 182 (1900). 

A leading case on the subject of the pollution of the waters 
covering oyster-beds is that of Huffmire v. City of Brooklyn, 
162 N. Y. 584 (1900). The plaintiffs planted an oyster bed 
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under a pennit from the justice of peace of the town of Flat- 
bush pursuant to statute provisions. The town of Flatbush 
constructed a sewer under statute provisions that emptied into 
the waters in which the oyster-beds were located. Later the 
town of Flatbush was annexed to the city of Brooklyn. 

The town, as has been said, was specially authorized by 
statute to construct the sewer and discharge sewage from it 
into the waters that covered the plaintiff's oyster-beds, and 
the town accordingly claimed that the injury that resulted to 
the plaintiff was the consequential result of obedience to the 
legislative mandate and that in the absence of negligence it 
was not liable. But the court held that this was not a conse- 
quential injury to the plaintiff, but a direct taking of his prop- 
erty. The right of private property is guaranteed by the Consti- 
tution and legislative sanction is ineffectual to protect a person or 
corporation that takes such property from its owner without 
just compensation. 

The defendant ftirther contended that it had not taken 
the plaintiff's property. But the court said **the destruction 
of plaintiff's oysters by the casting of sewage upon them was 
as clearly a taking of their property as the physical removal 
and conversion of the same would have been." 

As the principles of this case are in full accord with prin- 
ciples of the Connecticut cases concerning the pollution of 
waters we do not think it too much to assume that it expresses 
the law of Connecticut as well as of New York. Cases of this 
, class are not numerous as in most states, if oyster-beds exist 
at all, they are not found in the vicinity of great cities. 

Actions for damages for the pollution of waters may like 
other actions be barred by the Statute of Limitations, if not 
brought within a proper time. But it has been held that such 
an action is rather one founded upon a tort unaccompanied 
with force and where the injury is consequential, within the 
meaning of Sec. 1111 of the General Statutes, and which, by 
the terms of that section, may be brought within six years, 
than one founded upon a trespass to property, which by Sec. 
1115 must be brought within three years next after the right 
of action shall accrue. 

Piatt Bros. & Co. v. Waterbury, 
80 Conn. 179 (1907). 
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V. 
RIGHTS OF THE PUBLIC. 

Thus far in ovCr discussion of the law in this state in regard 
to the pollution of waters, we have been considering the rights 
of individuals who have an interest in the waters polluted. 
Another, and perhaps more important subject is that of the 
rights of the public generally to have and enjoy the waters of 
the state both inland and tidal in the same condition of purity 
and freedom from pollution that pertained to those waters when 
civilization was first transplanted into this state. 

To a certain extent the conditions are now reversed. Before 
we had the solitary individual seeking to maintain his rights 
against the. encroachments of the powerful municipal corpor- 
ation. We now have the people of the state in their aggre- 
gate capacity seeking to maintain their rights against the 
encroachments of the same but now relatively les^ powerful 
municipality. But the great principles of justice and the 
common law remain the same. No one has the right to so use 
his property as to prevent the enjoyment of rights equally 
sacred by any other single individual or by that great aggregate 
of individuals which we denominate the state. 

But the whole body of the people moves less easily and 
quickly than the single individual. The streams may become 
foul and their waters no longer fit to drink, the fish that formerly 
afforded man an abundant supply of food may disappear from 
the rivers and all the food supplying animals from the tidal 
waters, and the fertility of the land may be poured into the 
sea, before the people of a state become aware of the injuries 
they have sustained. When finally they do become conscious 
of their losses it is first necessary to devise measures and methods 
to correct the evils and furthermore to construct the machinery 
and appoint the officers through whose instrumentality the 
desired changes and corrections shall be brought about. 

Since it is only within the last thirty years that individual 
riparian owners have to any extent appealed to the courts for 
protection to their rights in the waters of the streams that 
flow through their lands, it ought not to surprise us that not 
until recently have the people as a whole seriously interested 
themselves in the great problems that arise from the pollution 
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of waters. There appears to be no case in connection with the 
matter in otir reports in which the people in their aggregate 
capacity were a party, but the legislature has from time to 
time passed acts to regulate and repress in some measure the 
pollution of streams and other waters and these acts in the form 
in which they now appear in our statute book, except such as 
have already been quoted in full in this article, are now set forth. 

Sec. 1328 as amended by Chap. 38 of the Public Acts of 
1905: "Every person who shall wantonly and indecently 
expose his person, or who shall bathe in any reservoir from which 
the inhabitants of any town, city, or borough are supplied with 
water, or in any lake, pond, or stream tributary to such reser- 
voir, or who shall cast any filthy or impure substance into said 
reservoir, or any of its tributaries, or commit any nuisance 
in or about it or them, shall be fined not more than one hundred 
dollars, or imprisoned not more than six months or both.'* 

Sec. 2514. . "Said board (State Board of Health) is em- 
powered to investigate and ascertain as far as practicable all 
facts in relation to the pollution of streams and natural waters 
of this state by artificial causes to determine the sanitary arid 
economic effects of such pollution, may enter upon lands, 
buildings, and premises, as may be necessary for their investi- 
gations, may institute and conduct needful experiments per- 
taining thereto, and may summon witnesses, administer oaths, 
and hear evidence relating to such matters. Said board shall 
annually make a written report to the governor of its operations 
under this section." 

Sec. 2596. "Town, borough, and city health officers 
shall, when in their judgment health is menaced or impaired 
through a water supply, send, subject to the approval of the 
county health officer, samples of such water to the state board 
of health for examination and analysis, and the expense of such 
examination and analysis shall be paid out of the funds appro- 
priated to said board to investigate the pollution of streams." 

Sec. 2597. "Every person who shall sell or offer to sell 
for family, hotel, boarding-house, restaurant, or saloon use, 
ice cut or taken from a pond, lake or stream other than a river, 
into which any sewer empties, or from such part of a river as 
is below and within two miles of the point where the discharge 
from any sewer enters such river, or ice cut from a body or 
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stream of water within two hundred feet from where any house 
drain enters such body or stream of water, or ice cut from any 
body of water or stream the water or ice from which has been con- 
demned as unfit for use or dangerous to public health by the 
local health officer of the town, city, or borough where such 
body of water or stream is located, or ice which has been placed 
in a yard, building, or cart, with ice taken from any of the 
foregoing sources, shall be fined fifty dollars, or imprisoned not 
more than sixty days, or both. Every person aggrieved by an 
order issued or made by a health officer under the provisions of 
this section may appeal, within two weeks from the date of such 
order, in the manner provided for appeals from the orders of 
town health officers." 

Sec. 2598. "No 'cemetery or place of sepulture shall here- 
after be located or established within one-half mile of any reser- 
voir from which the inhabitants of a town, city, or borough 
are supplied with water nor shall such reservoir be located or 
established within one-half mile of a cemetery or place of sepul- 
ture unless the Superior Court of the county wherein such 
cemetery or place of sepulture or reservoir is located shall, upon 
application and notice, find that such cemetery or place of 
sepulture or such reservoir so proposed to be located is of public 
convenience and necessity and will not be detrimental to the 
public health." 

Sec. 2600 as amended by Chap. 192, Sec. 2 of the Public 
Acts of 1903: **Any city, town, borough, or corporation author- 
ized by law to supply the inhabitants of any city, town, or 
borough with pure water for public or (domestic use may take 
and use such lands, springs, streams, or ponds, or such rights 
or interests therein, as the superior court, or any judge thereof 
in vacation, may, on application, deem necessary for the pur- 
poses of such supply. For the purpose of preserving the purity 
of such water and preventing any contamination thereof, such 
city, town, borough, or corporation may take such lands or 
rights as the Superior Court or any judge thereof in vacation, 
may, on application, deem necessary therefor. Compensation 
shall be made to all persons entitled thereto in the manner 
provided by Sec. 2601." 

Sec. 2601 as amended by Chap. 192, Sec. 3 of the Public 
Acts of 1903: **In all cases where the law requires compensa- 
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tion to be made to any person whose rights, interests, or property 
are injuriously affected by said orders, such court or judge shall 
appoint a committee of three disinterested freeholders of the 
county who shall determine and award the amount to be paid 
by such authorities before such order is carried into effect." 

Sec. 2602. **Nq person, after notice shall have been 
posted that any reservoir, or any lake, pond, or stream tributary 
thereto, is used for supplying the inhabitants of a town, city, 
or borough with water, shall wash any animal, clothing or other 
article therein. No person shall throw any noxious or harmful 
substance into such reservoir, lake, pond, or stream, nor shall 
any person, after receipt of written notice from any county or 
town health officer having jurisdiction that the same is detri- 
mental to such water supply, suffer any 3uch substance to be 
placed upon land owned, occupied, or controlled by him, so that 
the same may be carried by rains, or freshets, into the water of 
such reservoir, lake, pond, stream, or drain, or allow to be 
drained any sewage from said land into such water. Every 
person who shall violate any provision of this section shall be 
fined not more than one hundred dollars, or imprisoned not more 
than thirty days, or both." 

Sec. 2603. "The governor may, upon the application of 
such town, borough, city, or company, commission during his 
pleasure one or more persons who, having been sworn, may act 
as policemen for the purpose of preventing and abating nuisances 
and protecting such water supply from contamination; such 
policemen shall arrest without previous complaint and warrant 
any person for any offense under the provisions of any law for 
the protection of water suppUes, when the offender shall be taken 
or apprehended in the act, or on the speedy information of others ; 
and all persons so arrested shall be immediately presented before 
proper authority. Every such policeman shall, when on duty, 
wear in plain view a shield bearing the words "Special Police*' 
and the name of the town, city, borough, or company for which 
he is commissioned." 

Sec. 2605. "The common council of a city, or the warden 
and burgesses of a borough, may make, alter, and repeal ordi- 
nances to regulate and prevent fishing, trespassing, and all 
sorts of nuisances in and upon the reservoir property of such 
city or borough in whatever town said property may be situated. 
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The violation of any such ordinance shall be a misdemeanor, for 
which the common council, or the warden and burgesses, as 
the case may be, may impose penalties and forfeitures. All 
such penalties and forfeitures shall be to the use of the city or 
borough imposing the same, and may be recovered in either a 
civil action brought in the name of the city or borough, or a 
criminal prosecution brought before any court having jurisdic- 
tion over the offense, provided, that no person shall suffer both 
a criminal and civil prosecution for one breach of any ordinance. '• 

Sec. 2606. **The common council of any city or the warden 
and burgesses of any borough may appoint special constables to 
protect reservoir property and to execute any ordinance passed 
under the preceding section and the laws of the state and for 
that purpose such constables shall have all the powers of con- 
stables of towns.'* 

Sec. 4454. "No cemetery or place of sepulture shall be 
located within six hundred feet of any ice pond already located, 
from which the inhabitants of any town, city, or borough are 
supplied with ice, unless such pond is upon a higher level than 
such cemetery or place of sepulture; nor shall any such ice pond 
be located within six hundred feet of any cemetery or place of 
sepulture, unless such ice pond is upon a higher level than such 
cemetery or place of sepulture, or unless the Superior Court 
of the county where such cemetery or place of sepulture or ice 
pond is located shall, upon application, and such notice as it 
may deem proper, find that such cemetery or place of sepulture 
or such ice pond so proposed to be located is of public conven- 
ience and necessity and will not be detrimental to the public 
health. If said court shall so find, before such cemetery or 
place of sepulture, is located, it shall appoint a committee of 
three disinterested persons who, after examining the premises 
and hearing the parties interested, shall report to the court the 
damages to such ice pond resulting from such location. If said 
report is accepted, such cemetery or place of sepulture shall not 
be located until said damages are paid to the owner of such pond 
or deposited with the treasurer of the county for his use, which 
shall be done within thirty days after the acceptance of said 
report. If said application shall be denied, the owner of the ice 
pond shall recover costs of the applicant, to be taxed hy said 
court, which may issue execution therefor. This section shall 
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not affect grounds owned by existing cemetery associations, or 
land contiguous to such grounds which may hereafter be taken 
from the enlargement thereof.*' 

Sec. 4769. "Every proprietor or charterer of any steamer 
or vessel, from which any furnace refuse shall be thrown into 
the waters of any harbor or river in this state, shall be fined 
for the first offense one hundred dollars, and for every sub- 
sequent offense t\70 hundred dollars.'* 

Sec. 4773. "Every person who shall deposit any sub- 
stance except oyster shells in New Haven harbor, or off its 
mouth within two miles of Southwest Ledge lighthouse, or in 
Bridgeport harbor, or off its mouth within three hundred feet 
outside of the outer bar, so called, or in the waters adjacent 
to said harbor below Yellow and Old Mill bridges, or in Stam- 
ford harbor, or off its mouth inside of a direct line drawn 
from Captains Island light, off Greenwich, to the buoy on Old 
Cow reef off Shippan Point, shall be fined not less than fifty 
nor more than five hundred dollars, or imprisoned not more 
than six months, or both; but this section shall not prevent 
the owners of land adjacent to said harbors from building 
wharves therein." 

Sec. 4775. "Every person who shall deposit or assist 
in depositing any mud or other substance, except oyster shells 
or other materials necessary for making oyster beds, in Norwalk 
harbor, or at any place off the town of Norwalk inside of a line 
running due east and west from a point due south a distance 
of one mile from Green Reef Government buoy, or who shall 
deposit any substance in any of said waters during the night 
season, shall be fined not less than fifty nor more than five 
hundred dollars, or imprisoned not more than six months, or 
both. The town of Norwalk shall have cognizance of any 
complaint for violation of any provision of this section." 

Sec. 4787. "Every person who shall wilfully deposit 
material in any watercourse where it will naturally be carried 
to the land of another to his injury, shall be guilty of com- 
mitting a nuisance and shall pay to the party injured thereby 
double damages and costs, unless he shall, within a reasonable 
time after notice of the injury, remove such material from said 
land." 
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Sec. 4791. "Every person who shall place, collect, or 
suffer to remain upon the stirface of land owned or occupied 
by him, or shall discharge or suffer to be discharged from his 
premises upon the land of another or upon any public land, 
any filthy water, garbage, or other filthy or noxious matter, 
whereby the owner or occupant of land in the vicinity thereof 
shall be injured or annoyed, and«every person who shall, outside 
of a city or borough, in any town engage or assist in the business 
of manufacturing fertilizers or other products from refuse animal 
matter, at any place within half a mile from a public highway, 
without license from the health officer of such town, shall be 
gtiilty of committing a nuisance, and shall be fined not more than 
fifty dollars; the court before which such conviction is had 
may order the defendant to remove such nuisance within three 
days, and upon his failure to do so it shall be removed by a con- 
stable of the town where such nuisance is maintained, and the 
court may tax the cost of the sarne against the defendant and 
issue execution therefor.** 

Chap. 247 of the Public Acts of 1^07: "The valuation 
of land used and occupied by any municipality for the purpose of 
sewage disposal, which land is located in any other town than 
that in which such municipality is situated, shall be made and 
set in the list for the town in which such land is located at 
what would be its fair valuation for agricultural purposes." 

Chap. 137 of the Public Acts of 1909: "Sec. 1. No person 
shall, without having obtained permission or right, cut, damage, 
or pollute ice upon any river, brook, lake, pond, reservoir, or 
other waters from which ice is taken for domestic use or for use 
as an article of merchandise, after the owner of such waters, 
or the person, firm, or corporation having control of the same 
shall have posted notices as hereinafter provided, or shall throw 
or deposit any stick, stone, or other substance upon such ice 
whereby the cutting thereof is interfered with or the quality 
or value of such ice is affected, or shall put any filthy or imptire 
substance into any waters from which such ice is taken; pro- 
vided, however, that this section, shall not affect the rights 
of any manufacturing establishment, now existing, to use any 
waters in carrying on its business. 

**Sec. 2. Whenever any person, firm, or corporation has 
the right to take ice from any river, brook, lake, pond, reser- 
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voir, or other waters, and such person, firm or corporation shall 
have posted printed notices in conspicuous places upon the land 
adjacent to such waters, substantially setting forth the provi- 
sions of the first and third sections of this act and also containing 
a statement that ice is to be taken from such waters for domestic 
use or for use as an article of merchandise, no person shall 
trespass upon the premises ot ice which has been posted in 
accordance with the provisions of this section without having 
obtained permission from the owner or the person, firm, or 
corporation having control of such ice. Whenever the owner- 
ship or right to take all the ice on any body of water is not in one 
person, firm, or corporation, said notices shall describe the 
limits of ownership of such ice and posts shall be placed thereon 
to indicate the boundaries of such posted area. 

"Sec. 3. Whenever ice shall be brought into this state to 
be sold for domestic use or for use as an article of merchandise, 
the person, firm or corporation receiving and offering the same 
for sale shall notify the secretary of the state board of health 
of such shipment into the state and of the place where such ice 
was harvested, and said board of health, or any officer thereof, 
may take samples of such ice for examination and analysis, and, 
if such ice shall be found unfit for domestic use, said board of 
health shall give the person, firm, or corporation receiving the 
same written notice of its findings, and such ice shall not be 
sold or distributed for domestic use. 

"Sec. 4. Violations of the foregoing* provisions of this 
act shall be punishable by a fine of not more than one hundred 
dollars, or imprisonment of not more than thirty days, or by 
both such fine and imprisonment. 

"Sec. 5. Section 2599 of the general statutes as amended 
by Chapter 192 of the Public Acts of 1903 is hereby amended to 
read as follows : Whenever any land or building is so used, occu- 
pied, or suffered to remain that it is a source of pollution to 
any river, brook, or water which fiows into any lake, pond, or 
water from which ice is procured for domestic use or for use 
as an article of merchandise, and such ice is liable to pollu- 
tion therefrom, or whenever any land or building is so used, 
occupied, or suffered to remain that it is a source of pollu- 
tion to the water stored in a reservoir used for supplying resi- 
dents of a city, town, or borough with water or ice, or to any 
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source of supply to such reservoir, or when such water or ice 
is liable to pollution in consequence of the use of the same, 
either the authorities of such town, city, or borough, or the 
county or town health officer, or the person, firm, or corpora- 
tion having charge of such reservoir, or the right to procure 
ice therefrom, may apply for relief to the Superior Coart in 
the county where such reservoir or water is located, and said 
court may make any order in the premises, temporary or per- 
manent, which, in its judgment, may be necessary to preserve 
the purity of such water or ice. Such city, town, borough, or 
company, by its officers or agents duly appointed, or the county 
or town health officer, may, at all reasonable times, enter upon 
and inspect any premises within the watershed tributary to such 
water supply or waters from which such ice is procured, and, if 
any nuisance likely to pollute such water or ice shall be found 
therein, such officers may abate such nuisance after reasonable 
notice to the owners or occupants of such premises and their 
refusal or neglect to abate the same, and such town, city, borough, 
or company shall be liable for all unnecessary or unreasonable 
damage done to such premises. 

*'Sec. 6. Whenever any order is made by the Superior 
Court for the abatement of any nuisance to such water or ice, 
and said court shall find that compliance with said order will 
damage any person or corporation or deprive him or it of any 
substantial right, said court may assess just damages in favor 
of such person or corporation, to be paid by such municipality, 
person, or corporation as the court may decree." 

From what has already been said we have learned that no 
person whether an individual human being, or a private, or 
municipal corporation may lawfully pollute the waters in which 
any other person has rights. A town or city may under express 
provisions of its charter discharge sewage and waste into a stream 
or river, but notwithstanding the authority of its charter, it is 
liable to riparian owners whose rights are invaded by such acts. 
If the city persists iit so disposing of its sewage, its acts may 
be restrained by an injunction. The legislattire may indeed 
grant a city the privilege of taking the rights another person 
may have in a stream, but the grant of such a privilege must 
be in express terms and the cotirts will secure adequate damages 
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to one whose rights and property are taken from him by eminent 
domain proceedings. 

We have seen further that the law will protect the owners 
of rights in tidal waters, as the owners of oyster beds. It has 
moreover been shown that the rights of the people not only in 
their individual capacity but in their collective capacity are 
matters about which the law is concerned. But for the people 
as a whole to secure their rights it is first necessary for the state, 
which is the embodiment and expression of their sovereignty, to 
provide remedies when these rights are invaded and penalties 
for those who violate them. It is further necessary for the 
state to appoirft agents whose duty it shall be to see that the 
rights are enforced, the remedies applied and the penalties 
inflicted. 

VI. 
INTERSTATE WATERS. 

The question now arises as to what rights and what remedies 
the state itself has when streams and rivers, which flow into her 
territory from other states have be^n fouled and polluted before 
entering her borders. The principal river in this state is the 
Connecticut River. After draining a large portion of the states 
of New Hampshi|-e, Vermont and Massachusetts, it enters the 
territory of this state on its way to Long Island Sound. 

Formerly this beautiful river entered this state so pure 
and undefiled that sea-going vessels filled their casks with its 
waters and the fish that found a^habitation in its waves furnished 
a palatable and abundant source of food to the people who 
dwelt in its valley. 

All this is now changed and has the state no redress? Can 
this state do anything to restore the river from which she de- 
rives her name to its former condition? The state has already 
taken one step to protect the river. In 1911 the legislature 
passed an act (Public Acts of 1911, Chapter 257) which provides: 
"Sec. 1. The attorney-general is authorized, when directed by 
the governor, to institute legal proceedings in any court of any 
state, or of the United States, to prevent the diminution of flow 
of water from any other state into water courses in this state, 
where such diminution would, in the judgment of the governor, be 
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prejudicial to the interests of this state or its people, or to 
property interests in this state. Sec. 2. Any expenses which 
may be incurred by the attorney-general in instituting or main- 
taining such proceedings shall be paid from the treasury, on the 
approval of the comptroller.*' 

No action has ever been brought under this act, however. 
It is to be noted that this act relates to the diminution of the 
flow of waters and not to their pollution and is chiefly interest- 
ing to us as showing the method the state might take if it should 
ever attempt to prevent other states or the towns therein from 
polluting the waters of rivers -flowing into this state. 

When a controversy arises between two or more of the 
states of this union, the proper tribunal to decide the matters 
in dispute is the Supreme Court of the United States. **The 
Constitution extends the judicial power of the United States to 
controversies between two or more states and between a state 
and citizens of another state, and gives this court original 
jurisdiction in cases in which a state shall be a party." 

Missouri v. Illinois, 200 U. S. 496 (1905). 



On two occasions in recent years the Supreme Court of 
the United States has considered the questions arising from 
the pollution in one state of the water or air passing into another 
state. The first of these was the very famous and interesting 
case, just referred to, of Missouri v. Illinois, 200 U. S., 496 
(1905). 

The city of Chicago had for a long period of time dis- 
charged its sewage into the Chicago River, which flows into 
Lake Michigan. But the filth accumulated to such an extent 
in the two branches of the river and on the bed of the lake that 
it became necessary to find another outlet for the sewage. The 
state of Illinois accordingly created the Sanitary District of 
Chicago, which thereby became its creature and agent. This 
sanitary district then began in 1892 the construction of a canal 
from the Chicago River over the watershed that divides the 
waters of the St. Lawrence from the waters of the Mississippi to 
the Desplaines River. The Desplaines River is somewhat lower 
than the surface of Lake Michigan and runs into the Illinois 
River which in turn empties into the Mississippi at a point 
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about 43 miles above the city of St. Louis. The canal was 
opened in the year 1900 and from that date the sewage of the 
great city of Chicago has been discharged into waters that 
eventually find their way into the Mississippi River and flow 
past the city of St. Louis. The people of St. Louis use the 
waters of the Mississippi River for domestic purposes. 

Early in 1900 when the canal was about to be opened 
the State of Missouri brought suit against the state of Illinois 
and the Sanitary District of Chicago. The defendants demurred, 
but the demurrer was overruled. 180 U. S. 208 (1901). In the 
meantime the canal was opened and the court proceeded to take 
elaborate testimony as to the effect on the waters of the Mis- 
sissippi River and the health of the people of the city of St. 
Louis. The evidence makes up a document of 350 pages and can 
not be gone into in this article. 

The case was finally decided Feb. 19, 1906. The con- 
tentions of the state of Missouri were not sustained, but the 
principles laid down in the decision are of the highest importance. 

The court intimated that Congress probably has the 
power to prevent the pollution of interstate waters under its 
power to regulate commerce among the several states. But in 
this case Congress had made no provision and therefore the 
question was not before the court. 

The court held that it was competent to deal with a situa- 
tion between states of the union which, if it arose between 
independent sovereignties, might lead to war. "It may be 
imagined that a nuisance might be created by a state upon a nav- 
igable river like the Danube, which would amount to a casus 
belli for a state lower down, unless removed. If such a nuisance 
were created by a state upon the Mississippi the controversy 
would be resolved by the more peaceful means of a suit in this 
court.*' 

"But it does not follow tfiat every matter which would 
warrant a resort to equity by one citizen against another in 
the same jurisdiction equally would warrant an interference by 
this court with the action of a state. The Supreme Court 
is not justified in intervening upon no other ground than analogy 
to some selected system of municipal law. But the court 
ought to intervene if the case should be of serious magnitude, 
clearly and fully proved, and the principle to be applied should 
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be one which the court is prepared deliberately to maintain 
against all considerations on the other side. It is a question of 
the first magnitude whether the destiny of the great rivers is to 
be the sewers of the cities along their banks or to be protected 
against everything which threatens their purity.'* 

In this case however it was shown that the waters of the 
Illinois River had been improved by the drainage canal, be- 
cause of the large amount of water discharged into it from 
Lake Michigan. It was shown that edible fish had returned 
to it and that its waters were drunk by fishermen without evil 
results. There had been no visible increase of filth and no new 
smell. 

The case turned upon a point that the court said was 
unknown to the common law fifty years ago. It was shown that 
there had been an increase of typhoid fever in St. Louis since 
1900 and it was claimed that this was due to typhoid bacilli 
which came from Chicago. 

The court said it assumed the now prevailing scientific 
explanation of typhoid fever to be correct, but, after examining 
the expert evidence submitted for its consideration, it held 
that the evidence failed to establish the allegations of the 
plaintiff's bill and the bill was dismissed without prejudice. 

Before leaving this case we should note wherein its doc■^ 
trines differ from the principles established by the decisions 
of the Supreme Court of this state. It was held that the prin- 
ciples of municipal law, that decide questions between parties 
in the same jurisdiction are not necessarily applicable to con- 
troversies between quasi-sovereign states. 

The court said that the reasons on which prescription 
for a public nuisance is denied or may be granted to an individual 
as against the sovereign power to which he is subject have no 
application to an independent state. It would be contradicting 
a fundamental principle of human nature to allow no effect to 
the lapse of time, however long, yet the fixing of a definite 
time usually belongs to the legislature rather than the courts. 
In this state, we recall, a riparian owner can not acquire by 
any prescription a right to maintain a nuisance . 

The Supreme Court of the United States held that before 
it ought to intervene the case should be of serious magnitude, 
clearly and fully proved. The Supreme Court of Connecticut 
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held that where the waters in which one has a right are polluted 
the party whose right has been invaded is entitled to nominal 
damages, although he fails to prove that he has suffered any 
specific damages. 

The Supreme Court of Connecticut held that if different 
persons by several acts foul the same stream, each is responsible 
for the results of his own wrong, and may be restrained from 
doing the acts for which he is chargeable, and the fact that the 
plaiiitiff has himself fouled the brook to the injury of land- 
owners below him, does not operate as a license to landowners 
above him to use it in a similar way. The Supreme Court of the 
United States said, **The defendant's experts maintain that the 
water of the Missouri is worse than that of the Illinois, while 
it contributes a much larger proportion to the intake. The 
evidence is very strong that it is necessary for St. Louis to take 
preventive measures, by filtration or otherwise, against the 
damages of the plaintiff's own creation or from other sources 
than Illinois." It is evident that the federal Supreme Court 
does not feel at liberty to deal with states of the union as the 
State Supreme Court deals with individuals and municipalities. 

It might be noted in leaving this case that the city of 
Chicago was not an upper riparian owner on the same stream as 
the plaintiff. It is not on the natural watershed of the Mis- 
sissippi, but the court perceived no reason for a distinction on 
that ground. In a later case the costs of this case were taxed 
to the plaintiff. 202 U. S. 598 (1905). 

The only other case we need consider is that of Georgia 
V. Tennessee Copper Co., 206 U. S. 230 (1906). This was a 
bill in equity filed by the state of Georgia, in pursuance of 
a resolution of the legislature and by direction of the governor 
of the state, to enjoin the defendant Copper Companies from 
discharging noxious gas from their works in Tennessee over the 
plaintiff's territory. It alleged that in consequence of such 
a discharge a wholesale destruction of forests, orchards and 
crops is going on, and other injuries are done and threatened 
in five counties of the state. It also alleged a vain application 
to the state of Tennessee for relief. 

The case was argued largely as if it were one between, 
two private parties, but the court said it was not such. "The 
very elements which would be relied upon in a suit for equitable 
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relief between fellow citizens were wanting. The state owned 
very little of the territory alleged to be affected and the damage 
to it capable of estimate in money was small. It was a suit 
by a state for an injury to it in its capacity of quasi-sovereign. 
In that capacity the state has an interest independent of and 
behind the titles of its citizens, in all the earth and air within 
its domain. It has the last word as to whether its mountains 
shall be stripped of their forests and its inhabitants shall breathe 
pure air. It might have to pay individuals before it could 
utter that word, but with it remains the final power." 

**When the states by their union made the forcible abate- 
ment of outside nuisances impossible to each, they did not 
thereby agree to submit to whatever might be done. If a 
state has a case at all, it is somewhat more certainly entitled 
to specific relief than a private party might be. It is not lightly 
to be required to give up quasi-sovereign rights for pay; and, 
apart from the difficulty of valuing such rights in money, 
if that be its choice it may insist that an infraction of them 
shall be stopped. The states by entering the union did not 
sink to the position of private owners subject to one system 
of private law. The Supreme Cotirt has not quite the same 
freedom to balance the harm that will be done by an injunction 
against that of which the plaintiff complains, that it would 
have in deciding between two subjects of a single political 
power. The demand on the part of a sovereign that the air 
over its territory should not be polluted is fair and reasonable. '* 

The court found the evidence in this case to come fully 
within the requirements of Missouri v. Illinois and granted 
the injunction. The question of laches was raised, but the 
court did not deem it necessary to decide it, as due diligence 
had been shown. ♦ 

Justice Harlan in a concurring opinion attacked the doc- 
trine that Georgia was entitled to relief as a state, rather than 
as a party. The Constitution, he urged, uses the phrase "in 
which a state shall be a party" and he claimed that the same 
rules applied that would apply in suits between private parties. 
The Supreme Court, however, has adhered in later cases to the 
distinction it has made between states and private parties as 
litigants. **The case is to be considered in the untechnical 
spirit proper for dealing with quasi-international controversy. 
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remembering that there is no municipal code governing the 
matter, and that this court may be called on to adjust differences 
that cannot be dealt with by Congress or disposed of by the 
legislature of either state alone. Therefore we shall spend no 
time on objections as to multifariousness, laches and the like, 
except so far as they affect the merits, with which we proceed 
to deal.*' So spake the great Court in the year 1911. 

Virginia v. W. Virginia, 220 U. S. 1. 

One decision on the conflict of laws may be added to what 
has already been said concerning the federal law in regard to 
the pollution of waters. Where riparian rights of several 
parcels of land in different states but on the same river are 
involved, the courts of both states have concurrent jurisdiction, 
and the court first seized should proceed to determination with- 
out interference. 

Rickey Land and Cattle Co. v. Miller and Lux, 
218 U. 8.258(1910). 

vn. 

INTERNATIONAL WATERS. 

Of late a very important question has arisen concerning 
the pollution of the waters of the Great Lakes. Most of the 
cities on those lakes derive their water supply from the waters 
of the lakes. Investigations seem to have estabUshed that 
polluted water is a frequent source of typhoid fever. As time 
goes on it will be of the highest importance that these lakes 
should be kept free from filth. 

The Great Lakes are international waters and a new phase 
of law is thus presented. In dealing with international ques- 
tions it should be remembered that they are not governed by 
any laws that some supreme tribunal, having complete power to 
dispose of the question, is bound to recognize and enforce. 
In Europe the international rivers are controlled under treaty 
regulation by international commissions. 

Moore's International Law Digest, Vol. I., p. 628. 

They are usually kept free from pollution and fish abound 
in their waters. Such ultimately, it is to be hoped, will be the 
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condition of the international waters of North America, but as 
Connecticut has no direct interest in such waters, it is not 
necessary for us to consider this phase of oui: subject farther. 

t VIII. 

CONCLUSION. 

We have now completed our review of the laws in regard 
to the pollution of waters as they have been established by the 
statutes of Connecticut and by the decisions of the Supreme 
Court of this state and the Supreme Court of the United States. 
It remains to consider wherein they may be enlarged and im- 
proved in response to the needs of the coming age. The ultimate 
aim should be that no sewage or other waste be discharged into 
the waters of the state either inland or tidal, and that the fer- 
tilizing elements contained in sewage be returned to the soil 
for the benefit of agriculture. But the realization of this aim 
can not be the work of a day or a generation. A vast outlay of 
money would be necessary to bring about these much desired 
results. But this does not, however, excuse us, if we fail to 
keep the ultimate aim in view. Our Supreme Court has said, 
*'It may be necessary for a city to thus mix with its drainage 
such substances (sewage), but it is not necessary to pour such 
mixture into the river, without purification; indeed the puri- 
fication is coming to be recognized as a necessity.'* Piatt 
Bros. & Co. V. Waterbury, 72 Conn. 531 at 551 (1900). 

It is the province of the lawyer to state what the law is 
as it now exists. It is not for him except in conjunction with 
those who have studied the other aspects of a question to say 
what the law ought to be and to recommend legislation. In 
the question of sewage disposal he must act with many others 
in determining what ought to be done. Especially must he 
co-operate with the sanitary engineer, the economist, the 
bacteriologist and the agriculturalist. When tidal waters are 
concerned the oyster-grower is especially entitled to be heard. 
No attempt will therefore be made in this paper to draft bills 
or recommend specific legislation. 

In 1897 the legislature provided by a special act for a sewage 
commission of five members to investigate the subject of sewage 
disposal of the cities, boroughs and towns of Connecticut. 
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The commission was accordingly appointed by the Governor 
and in the two years that followed visited the sewage disposal 
plants of the cities of other states, examined the condition 
of some of the rivers in Connecticut and studied the subject 
generally. In 1899 they made their first report and it was 
at that time and still remains a very useful docimient. The 
commission submitted the following as their conclusions and 
recommendations : 

**1. The disposal of sewage without nuisance is a duty 
which each community owes to the public. 

**It is a problem to be settled by each community for itself, 
with such state supervision and control as is necessary in the 
public interest. 

"In some cases, however, several communities, lying in 
the same topographical district, may profitably unite in the 
construction and operation of common outfall sewers or of 
disposal works. 

**2. No city, borough, or town, which has not now a sewer- 
age system, should be allowed hereafter to build one which will 
discharge sewage or polluted water into any stream, whether 
such stream at the time is used by others for sewage disposal 
or not, nor should private corporations or individuals be allowed 
to discharge house sewage or excreta into any streams or rivers. 

"3. To insure sewerage construction and methods of 
sewage disposal which will be permanently satisfactory, the 
General Assembly should not grant to any corporation authority 
to issue bonds for building, or to condemn land for building, 
or to build any sewers, or system of sewers, until an accurate 
topographical survey of the region to be sewered has been made, 
and together with plans for effective sewage purification before 
discharging the effluent into any stream, has been submitted to, 
and approved by, some competent state authority. 

"4. Provision should also be made by which cities and 
boroughs now having sewage disposal works, or which may 
hereafter build them, may be compelled by the state to so manage 
them that the sewage shall at all times be effectively purified 
before its discharge into rivers." 

Report of the Connecticut Sewage Commission, p. 78, 
(1899). These recommendations were repeated in the Report 
of 1901, page 55. 
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These recommendations are very conservative and no one 
who desires to have anything whatever done in regard to sewage 
pollution could be expected to ask for less, and yet up to the 
present time very little contained in these recommendations 
has been incorporated in the law of the state. The second 
recommendation is one that should have been enacted into law 
without delay. And cities and boroughs might well be made to 
expect a strict enforcement of the fourth* after a reasonable 
term of years for preparation. 

In the last legislature (Session of 1913) a number of bills 
were introduced in regard to the matter of the pollution of 
waters. Most of them were primarily intended to give the 
State Board of Health supervision of the sources of water supply 
and only such incidental control of the disposal of sewage as was 
necessary to the full accomplishment of the first purpose. One 
bill however, proposed to give the State Board complete control 
over the waters of the state and particularly tidal waters and, 
also, the control of the oyster beds. The oyster-growers were 
much interested in this bill. Another provided for a state 
appropriation for experiments under the supervision of the 
Director of the Connecticut Agricultural Experiment Station 
with a view to finding better methods of converting sewage 
into commercial fertilizers. Another bill called for another 
sewage commission. 

The introduction of these bills and the agitation that 
was carried on in their behalf resulted in the passage of the 
act which has been the cause of the preparation of this paper. 
The act is Chapter 220 of the Public Acts of 1913 and is as 
follows : 

"Sec. 1. The State Board of Health shall have general 
oversight of all inland and tidal waters, including streams, lakes, 
and ponds used as sources of water supply, and all springs, 
streatns and water courses tributary thereto. 

"Sec. 2. The State Board of Health shall investigate 
the subject of the pollution of waters within this state by sewage 
and other filth and recommend to the next general assembly such 
legislation as will lead to the termination of all such pollution." 

Of the various bills the following observations may be made: 

Another commission does not seem to be necessary since 
all that is known of the subject of the pollution of waters is 
collected in our libraries and is readily available. 
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The conversion of sewage into available fertilizers is an 
end much to be desired. China, Japan and Korea have pre- 
served the fertility of their soils for thousands of years by a 
careful return to the soil of all waste and excrements. Both 
because the fertilizing elements are carried into the sea and 
because by so much the earth is lowered and the sea filled up, 
the common method of disposing of sewage is to be condemned. 
Shaler claimed that man erred whenever water ran to the sea 
otherwise than clear. (Man and the Earth, by N. S. Shaler, 
New York, 1906). But thus far no method has been found 
that does not make the cost of fertilizers from sewage more 
expensive than fertilizers from other sources. The loss is also 
offset in a measure by the fertilizers obtained from fish and 
seaweed. 

Sewage farming is very successful in some parts of the 
country. In New England however, the long winters prevent its 
operation for a part of the year. But now that more than ever 
the subject of irrigation is being considered, sewage farming 
should not be overlooked. No ill effects come from it in raising 
many crops and fruit trees thrive exceedingly under such* treat- 
ment. Investigation of the Purification of Boston Sewage, 
Washington, 1906. 

But whatever method of sewage disposal may be adopted, 
it is clear that the people of the state have a right to have 
their streams and tidal waters pure and free from pollution. 
The water of the streams should be available for domestic use 
and for the use of cattle. It is proved beyond all question 
that fish can not live in much polluted waters and our rivers 
should afford us as of old a bounteous supply of food. The 
cultivation of the oyster and other shell-fish in tidal waters 
is one of the great triumphs of modern enterprise and the in- 
dustry should not be imperiled by the wastes of our cities and 
towns. 

It certainly is not asking too much that cities, towns 
and manufacturies that are not already polluting our waters 
should be forbidden from beginning the practice. And our 
municipalities and manufacturers may well be compelled to 
begin to make preparations for the day when the evil and un- 
sanitary practices which now prevail shall be terminated. 
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For the rest it should be a source of pride for us that in 
the matter of sewage disposal and water pollution, Connecticut 
has taken an advanced position. Our state is classed among 
those which have severe statute restrictions. (Goodell's Re- 
view of the Laws Forbidding Pollution of Inland Waters in the 
United States.) We have seen that our courts have never 
sacrificed the rights of the public or of riparian owners to the 
interest of an industry or the convenience of any municipality. 
When we further consider that it is only within a generation 
that the subject has been important and that within the last 
few decades the growth of our cities and manufacturies has 
been very rapid, we can but feel that the people of this state 
will work out a satisfactory solution of the great problems to 
which the pollution of her waters has given rise and that above 
all a spirit of devotion to the public welfare and the rights of 
citizens will continue, as it has done in the past, to control 
and animate our judges and legislators. 

BIBLIOGRAPHICAL NOTE. 

The literature of the subject of the pollution of waters 
is quite large and is mainly to be found in the reports of various 
boards and commissions. It is not proposed here to give 
a complete list of the works of even that branch which has 
to do with the legal side of the subject. The writer has thought 
that it might be of some service to the reader, however, to 
refer him to a few of the most useftil publications available. 
Aside from the Statutes and Reports of Connecticut and the 
United States Reports, the following Water-Supply and Irri- 
gation Papers published by the United States Geological Survey 
have been of great service to the writer: No. 103, A Review 
of the Laws Forbidding Pollution of Inland Waters in the United 
States, by Edwin B. Goodell, Washington, 1904, latest edition, 
1905; No. 194, Pollution of Illinois and Mississippi Rivers by 
Chicago Sewage, by Marshall O. Leighton, Washington, 1907; 
Digest of International Law, by J. B. Moore, Washington, 1906. 

The following works on the subject of water pollution 
generally have been in constant use by the writer in preparing 
this paper: 

Sewage Disposal in the United States, by Rafter and Baker, 
New York, 1894; Sewage and the Bacterial Purification of 
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Sewage, by S. Rideal, New York, 1900; Principles of Sewage 
Treatment, by Dunbar and Calvert, London, 1908; Sewage 
Disposal, by Kinnicutt, Winslow and Pratt, New York, 1910; 
Modern Methods of Sewage Purification, by G. B. Kershaw, 
London, 1911 ; Trade Waste Waters, Their Nature and Disposal, 
by Wilson and Calvert, London, 1913; Water Supply and 
Irrigation, Paper No. 185, Investigations on the Purification 
of Boston Sewage with a History of the Sewage-Disposal Prob- 
lem, Washington, 1906, a very valuable document for the 
general reader; Hygienic Laboratory Bulletins Nos. 77, 83 and 
89, Sewage Pollution of Interstate and International Waters, 
Washington, 1911, 1912 and 1913; Reports of the Sewage 
Commission of Connecticut, 1899, 1900, 1901 and 1902. 

^1^1 hi. 



• 



1 



« 

T 



